
STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petltlon

ThalLand Corp . AFFIDAVIT OF UAILING

for Redeternination of a Deficlency or Revislon
of a Determlnation or Refund of Corporation Tax
under Article(s) 9A of the Tax Law
for  the  Years  L977,  L978,  1980 & 1981.

State of New York :
s a .  :

County of Albany :

Davld Parchuck/Janet M. Snay, beLng duly sworn, deposes and saye that
he/she ls an empl-oyee of the State Tax Conmlsslon, that he/she is over 18 years
of age, and that on the 5th day of December, 1986, he/she served the wlthln
notice of Decl.slon by certlfled nail upon Thalland Food Corp. the petltloner ln
the wlthln proceedl-ng, by enclosLng a true copy thereof ln a gecurely sealed
postpaLd nrapper addressed as foLlows:

Thalland Food Corp.
2445 Bxoadway
New York, New York L0024

and by depositlng same enclosed in a postpald properly addressed wrapper tn a
post office under the excluslve care and custody of the Unlted States Postal
Service withln the State of New York.

o f
Food

That deponent further
hereln and that the address
of the pet i t ioner.

Sworn to before ne this
5th day of December, 1986.

says that the said addressee ls the Petltloner
set forth on saLd lrrapper ls the last known addrese

pursuant to Tax Law sectLon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
of

Thalland Food Corp.

for Redetermination of a Deflclency or Revlsion
of a DetermLnation or Refund of Corporation Tax
under Artfcle(s) 9A of the Tax Law
for  the  Years  L977,  1978,  1980 & 1981.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she Ls an employee of the State Tax CoumLsslon, that he/she Ls over 18 yearg
of age, and that on the 5th day of Decemberr 1986, he served the lrlthln notlce
of DeclsLon by certLfled mail upon Morrls A. Gloskin, the representatlve of the
petltloner Ln the wlthin proceeding, by encloslng a true copy thereof ln a
securely seaLed postpald lrrapper addressed as fol-lows:

Morrls A. Gloskln
2449 Broadway
New York, NY 10024

and by depositLng same enclosed Ln a postpaid properl-y addressed wrapper in a
post office under the exclusLve care and custody of the Unlted States Posta1
Servlce wlthln the State of New York.

That deponent further says that the sald addresaee Ls the representative
of the petltloner herein and that the address set forth on Baid lrrapper ls the
Last known address of the representative of the petltloner.

Sworn to before me thls
5th day of December, 1986.

pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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Deceuber 5' 1986

Thalland Food Corp.
2445 Btoadway
New York, New York 10024

Gentlemen:

Please take nottce of the Decislon of the State Tax Connlsston encloeed
herewith.

You have now exhausted your rlght of revlew at the aduLotstratlve level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedlng ln eourt to revlew'an
adverse decisloo by the State Tax Conmlsslon nay be ingtltuted only under
Artlcle 78 of the Ctvll Practlce Law and Rulesr €rod must be conrmenced ln tbe
Supreme Court of the State of New York, Albany Countyr wlthln 4 nooths fron the
date of thLs notLce.

Inqulrles concerning the computatlon of tax due or refund allowed Lo accordance
wlth thle decl"ston nay be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Asseesment Revl"ew Untt
Bulldlng #9, State Campus
ALbanyr New York L2227
Phone # (518) 457-2086

Very trul-y yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltioner I s Representatlve :
Morrig A. Gloskln
2449 Btoadway
New York, NY 10024



STATE OF NEW YORK

STATE TN( COMMISSION

In the I'latter of the Petltion

o f

TIIAITAT.ID EOOD CORP. DECISION

for Redetermlnatlon of a Defl"ctency or for
Refund of Corporation Franchlse Tax under
Artlcle 9-A of the Tax Law for Ehe Years L977 '
L978,  1980 and 1981.

Petltloner, Thalland Food Corp., 2445 Broadway, New York, New York L0024,

flled a petl"tLon for redetermination of a deftclency or for refuod of eorporatton

franchl.se tax under Article 9-A of the Tax Law for the years L977, 1978, 1980

and 1981 (F l le  No.  52301) .

A hearlng was heLd before DennLs M. GalLther, lleartng Offlcer, at the

offlces of the State Tax Commlsslon, Two Worl-d Trade Center, New York, New

York, oc AprlL 30, 1986 at 9:15 A.M., with al l  docuneots to be subnlt ted by

September 30, 1986. Pet l t loner appeared by Morr is A. Gloskin, P.A. The Audlt

Divls lon appeared by John P. Dugan, Eeq. (Joseph !1. PLnto, Esq.,  of  couneel) .

ISSUE

Whether the Audlt Dl"vislonts recomputatLon of petltlonerts corporatlon

franchl.se tax Llabtllty upon the basts of eattre net tncome was proPer.

FINDINGS OF FACT

1.  On March  20 ,  1984,

Food Corp. '  four notLces of

tax due as follows:

the Audit Dlvlelon lseued to Petttloner' Thailand

deflcLency assertlog addttlonal corporation franchise



Assessuent No.

-2-

Year Ended

L2 l3L l77
L2 /3L178
Lzl3Ll80
L2 /3L l8L

Tax

$  612 .00
I  ,  187  .00
I  , 802 .00
I  , 582 .00

c840320156N
c840320157N
c840320158N
c840320159N

2. Statements of audlt adjustnent also tssued on March 20, 1984 provlded,

l.ri relevant part wLth respect to the above-asserted deficlencies, as follows:

rfEvery dbnestLc corporatlon (except 11205 corporatlone maklog a
tlnely electlon to be taxable under Artlcle 22 fot periode beginnlng

" after L/L/8L) nust pay franchlse tax on the hlghest of the four
taxable bases - enttre net itrcome, capital, alternatlve base or
minimum. Refer to Sectlons 209.1 and 2L0,L of the Tax Law.

Tax  fo r  the  per lods  ended L2 /3L /77 ,  L2 /3L /78 ,  L2 /3L /80  a f i '  L2 l3L l8 I
has been assesged on entire net income - deternlned by the amouots of
taxable Lncome showu on your 11205 returne flled for the respectlve

Per lods .

Your cLalm for credlt  tot  I2l3L/81, based on an aoended report '  hae
been dl"salLowed as you dld not send the lnfonnatlon requested Ln our
letter of August 9, 1983. We dld not receLve subgtantlatLon that the
amounts clalned as offlcerts compensatLon on your amended 11205
return wouLd be deductabLe [slc] fron federal taxable lncome tf the
corporat lon dld not f l1e 11205 return.

The defLcLencies for the perlods ended L2/3L177 anrd L2/3L/78 have
been agsesged under Sectl"on 1083(d) whlch allows assessments to be
issued wlthln 6 years from the ttne the report was flLed when a
taxpayer onlts from gross Lncone required to be rePorted on the
return an amount properly lncludable which ls Ln excess of, 257 of
gross income stated on the return. Slnce no l.ncome was ghown on the
reportsr tax uay be assessed under this sectton.t l

3. Petltloner operates a smal-l food uarket located at 2445 Broadway, New

York, New York. Prasert and Srlnun Varana, husband aod wlfe, who hold nlne

shares and one share, respectl"vely, of petitlonerte lssued and outstandlng

shares of stock, are pet lc lonerrs sole owners and offLcers. Mr. aad Mrg. Varana'

refugees fron Thalland, incorporated petLtl.oner ln 1975, have alwaye physlcalLy

worked at the market and have always been Lts sole owners' operators and

offlcere, holdlng the offices of prestdent aod treasurer, respecttvely.
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4. For each of the years Ln quest lonr pet l t loner f l led Forn 1120S (U.S.

Small Buslness Corporatl.on Income Tax Return) wlth the Internal Revenue Servlce'

ae aLlolred pursuant to petitlonerrs previously accepted el-ection to be treated

as a small buslness corporacton under the Internal Reveoue Code' Petitioaer

reported taxable income, on these Formg 1120S (Llne 28),  of  $8,616.00 for L977,

$14,366.00  fo r  L978,  $20,520.00  fo r  1980 and $18,320.00  fo r  1981,  respec t lve ly .

On each of these Forms 1120S, there lra€r no entry or anount shown as compensatlon

of  o f f l cers  ( l lne  12) .

5. For each of the years at lssuer petLtloner also flted Forng CT-4

(State of New York Corporatl,oo FranchLse Tax Report) wlth the Audl"t Divlgloor

lncludlng an amended Forn CT-4 for 1981.1 Fo" each of the years ln questlon,

petLtl.oner reported and renltted the nininum statutory franchlee tax amount of

$250.00, wl"th such arount belng the hl"ghest amount due as calculated by petlttoner

under the four alternatlve computational nethods avaiLable. On gaqtl Forn CT-4,

petltloner reported offlcerst compensation equal to the anounts of taxabLe

lncome reported per l ts Forms 1120S (g fhdlng of Fact ' r4 'r) '  l t i th such

compensatLon reported as pald to Mr. Varana, only, fot L977 r ard spllt equally

betneen Mr. and Mrs. Varana for the other years.

6. For each year ln questLon, petltlonerts Forms 11205 lncluded Schedule K

(ComputatLon of Undistrlbuted Taxable Income and Sunmary of DLetrlbutiong aud

Petitlonerfe amended Foru CT-4 tndlcated tax due of $250.00 and reflected
compensat lon of of f icers of $18,320.00, whereag the or lgtnal Forn CT-4 for
1981 lndlcated zero for both of these items. In additlon, whl1e boch
Forms cr-4 fot 1.981 stated an election had been made, vla Forn cT-6, to be
treated as a small bugl.ness (essentlally a subchapter S election for New
York State tax purposes) r guch electlon nas not uade effectlve untl1 the
pertorl November 30, 1982 through Decenber 31, 1983 and thus could not
apply to any of the years ln questl"on.
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Other ltene), whlch schedule reflected only the encry of petltlonerra amount

of taxable l.ncome for each year, aod Schedules E (Compeneatl"on of Offlcere)

whlch reflected the names, social- securtty numbers, officer status' ownershlp

lnterests and amounts of compensation (see Fladlng of Fact "5rr) flowlog to

Mr. and Mrs. Varaca.

7. Petltlonerfs tax preparer and accountant dld oot lssue either Forng

W-2 ot 1099 to Mr. and Mrs. Varana on behalf of petltloner durlng any of the

years at l.ssue.

8. At the hearLng, coples of Mr. and Mrs. Varanafs Forms 1040 and IT-201

(FederaL and New York State Lncome tax returns) for the subJect years ltere

lntroduced. 0n each of these coples, the amounts Llsted as taxable lncome on

petltLonerts Forms 11205 for each year (see Findtng of Fact tt4tt) were reported

as and lncluded ia taxable lncome received by Mr. and Mrs. Varana, aod coples

of cancelled checks (and bank statements for 1980 and 1981) substantlatlog the

paynent of tax for each year were provided. In addttlon, Llr. and Mrs. Varanats

Federal tax liablllty lncluded for each year soclal securlty self-enploymeot

tax due as eomputed on Schedules SE attached to each of their Forms 1040.

9. Petltloner asserts that the amounts ehown as taxable lncome on its

Forms 11205 nere, ln fact, compenaatlon patd to Mr. and Mrs. Varanar wlth guch

amounts properly deductlble ln reduclng petitionertg taxable iacome to zeto

and thus leavlng only the mtnlmum statutory corporatlon franchlse tax due for

each of the subJect years. Petltloner notes that Mr. and Mrg. Varana lncluded

such amounts tn lncome ln each year aod pald Federal and New York State taxes

(lncludlng soclal securlty self-enployrnent tax) thereon. Furtherr petltloner

malntaLns its nethod of flllLng out Lts Forms 1120S such that no anount wae ehown

and deducted as officerst compensatton had no Federal conaequence since the
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amounts lrere to be t,axed as lncome to Mr. and Mrs. Varana ln any event, and

that lts Forns CT-4 (as welL as the Varanast personal income tax returas)

dld reflect and dtsclose such amounts as coupensatlon of offlcers. Flnally,

petltloner malntains that pro-forna amended Forms 1120S refl-ecting the anounts

ln questlon as compensatlon of offlcers were filed wlth the Internal Revenue

Servlce, and that the amounts ln questLon were Mr. and Mrs. Varanars lncome

and cannot reasonably be construed as excesalve compensatlon treated as

constructlve dlvldends .

CONCLUSIONS OF LAI{

A. That baged upon the evldence presented, petltLoner has neE the burdeo

of provLng that the amounts reflected as t,axable income on its Forms 11203' ae

orLglnally flJ-ed, were, Ln factr coop€neatl.on to petltionerts sole owners aod

officers, the Varanae. Accordlngly, notwithstandlng Lts error ln conpletlng

the Forms 11205, upon whlch the asserted def lc lencles sroe€r petLt looerrg

franchlee tax l-Lablllty should have been the statutory mlnlmum anount as

refLected on l ts Forms CT-4.

B. That the petltion of Thalland Food Corp. ls hereby granted and the

nottces of def lc lency dated March 20, 1984 are cancel led.

DATED: Albany, New York STATE TA)( COMMISSION

DEC 0 51980
ffis'6EFr-


